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Terminal Illness – a Galaxy of Difference

A There are not a large number of cases dealing with 
terminal illness, but among them are two appellate level 
decisions, which means significant legal attention has 
been paid to some aspects of the benefit. 

A good starting point, seeing both those cases came 
before the relevant appellate courts while the claimants 
were still alive - well after the twelve month survival period 
used in the respective policies - is that retrospective 
evidence of survival is not conclusive and in some respects 
may not even be relevant.

The first major decision was Tower Australia Ltd v Farkas1 
and the NSW Court of Appeal held that because it was 
impermissible to take into account things that were 
unknown at the date determined by the policy for 
assessment of the claim, the fact the plaintiff had survived 
was not relevant under the terms of that policy. 

In the later of the two appellate decisions, Galaxy Homes 
Pty Ltd. v The National Mutual Life Association of Australasia 
Limited2 the fact of the plaintiff’s subsequent survival 
was only considered relevant to the limited extent that it 
showed one medical expert’s opinion had been correct 
and hence that doctor’s opinion ought to be preferred 
to those who had predicted the plaintiff’s demise when 
weighing up the evidence. 

Both cases demonstrate that the way the court 
approaches a dispute about a terminal illness benefit is 
to examine whether, at the time the insurer had to assess 

the claim, the expert medical evidence was sufficient to 
demonstrate the probability of death during the survival 
period with the required degree of certainty. 

The time for assessing whether the illness is terminal 
can be spelled out expressly in the policy, but in Farkas 
it was not, and had to be inferred from the terms of the 
definition itself. 

The policy defined terminal illness as “an illness or condition 
which is highly likely to result in death within 12 months, 
where this assessment is confirmed by appropriate specialist 
medical practitioners approved by us”.

The Court consequently concluded that the entitlement 
to the benefit arose under the policy at the point when 
the insured suffered the relevant illness or condition. 

This became a central issue in Galaxy Homes because the 
policy owner cancelled the policy only to discover shortly 
afterwards that the life insured was suffering advanced 
metastatic melanoma. The condition was diagnosed after 
the policy was cancelled but probably contracted while it 
was in force and the insurer refused the claim on multiple 
grounds, including the fact that the policy had ceased to 
be in force.

Whether the entitlement to the benefit arose while the 
policy was still current was a factual question that was 
determined by the Court with the benefit of expert 
medical evidence. 
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question about terminal illness claims.

Q Interested in your thoughts on terminal illness claims and if any judgments exist, as this is 
becoming an increasingly difficult battleground with claim numbers on the rise.



INSURANCE n COMMERCIAL n BANKING

The next issue in both cases was whether at that point 
the expert medical evidence indicated with the required 
degree of certainty that death as a result of that condition 
would occur during the survival period.

The case law in relation to this issue indicates there is a 
clear hierarchy in the degree of certainty of the prospects 
of survival depending on the choice of policy wording. 
Each definition of terminal illness carries its own nuances 
and hence the result in one case is not always a predictor 
of the same outcome in another case. However, some 
general principles have emerged from these decisions.

Justice Bergin was the original trial judge in Farkas. In that 
case, the policy said the condition had to be "highly likely 
to result in death within 12 months” (emphasis mine).

Her Honour concluded that the word “likely” meant “a 
real and not remote chance”. Coupled with the word 
“highly” it moved the likelihood of death, into the realms 
of probability, so the insurer would be obliged to pay 
the benefit when the medical evidence was sufficient 
to conclude that in all probability death will result in 12 
months.

The Court of Appeal affirmed Her Honour’s conclusions in 
Farkas and in Galaxy Homes the Full Court of the Supreme 
Court of South Australia poured cold water on the idea of 
expressing that reasoning in terms of percentages. 

In Galaxy Homes the language of the definition was much 
more emphatic. Terminal illness relevantly meant “any 
illness which, in our opinion, will result in the death of the 
person insured within 12 months, regardless of any treatment 
that might be undertaken. Our decision will be based on 
medical evidence provided to us by the person insured’s 
doctor, and any other medical evidence that we may require.” 
(emphasis mine).

The claimant’s counsel argued that the degree of 
likelihood required by this definition was in fact much like 
that in Farkas and similar in intent to McArthur v Mercantile 
Mutual Life Insurance Company Limited3 where the 
permanent disability definition was that the insured “was 
likely never to work again”. 

Counsel contended that the use of the word “will” in the 
definition was merely used as a matter of grammar to 
denote the future tense and submitted to the Full Court 
that it was not used as an aid to interpreting the degree of 
probability whether death would occur. If that was correct, 
in counsel’s submission, that meant the insurer had to be 
in effect completely certain that the life insured would 
die within 12 months before the terminal illness would be 
payable.

In that case, counsel’s argument continued, this was not 
a functioning commercial interpretation of the policy 
because the benefit would almost never be payable as 
no doctor would commit themselves to that degree of 
certainty.

 The Full Court agreed that this was indeed the effect 
of the words but not that this was an impermissible 
commercial interpretation of the policy, citing among 
other things that the benefit was clearly provided as a 
“accelerated” death benefit and in other circumstances a 
claim would become payable when the life insured died. 

The claimant in Galaxy Homes failed but the claimant in 
Farkas succeeded.

As is almost always the case, the product wording is 
crucial, and insurers are in a position to express their 
appetite for risk in the policy wordings they go to market 
with.

1[2005] NSWCA 363. At first instance before Bergin J; Farkas v Northcity 
Financial Services Pty Ltd & 3 Ors [2004] NSWSC 206).
2[2013] SASCFC 34 (3 May 2013) 

3[2002] 2 QLR 197
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