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It is well-established that in litigated life insurance matters, 
where the payment of a benefit depends on an insurer 
reaching an opinion, there are two stages of inquiry for 
the Court to determine. The first is whether the insurer’s 
decision to decline a claim was reasonable on the material 
before it. If the plaintiff is successful at the first stage, 
the second stage requires the Court to decide for itself 
whether the plaintiff meets the relevant definition. The 
usual practice is both stages are determined together.  

On 10 March 2017, Justice Stevenson delivered an ex 
tempore judgment in Wild v FSS Trustee Corporation as 
trustee of the First State Superannuation Scheme [2017] 
NSWSC 237 allowing separate determination of these two 
stages.

As a member of the First State Superannuation (FSS) Fund, 
Mr Wild was insured for total and permanent disability 
(TPD) benefits under an insurance policy between MetLife 
and FSS. After being medically discharged from the NSW 
Police Force on 13 October 2011, Mr Wild made a claim 
under the policy for post-traumatic stress disorder which 
was declined by MetLife on 1 December 2014.

Proceedings were commenced by Mr Wild on 24 
December 2015. MetLife filed a Notice of Motion seeking 
orders that the first stage of inquiry be heard separately to, 
and before, the second stage.

MetLife argued that a separate hearing would save time 
and money. In particular, his Honour noted that:

1. the first stage would be a discrete inquiry based 
mostly on documentary material;

2. it would not be lengthy or expensive;

3. if the plaintiff fails at the first stage, the proceedings 
will end.1

Balanced against these arguments, his Honour noted the 
possibility of overlap with material relevant to both stages 
of inquiry and Mr Wild having to be cross-examined at 
both hearings (if Mr Wild succeeded at the first stage). His 
Honour was particularly concerned about the possibility of 
Mr Wild being cross-examined twice.2

In response, Mr Wild’s Counsel indicated he would seek to 
adduce evidence from Mr Wild during a first stage inquiry. 
Such evidence would relate to psychiatric evidence 
commenting on surveillance footage of Mr Wild engaging 
‘various activities at his local surf club and elsewhere’.3

In support of the application, MetLife’s Counsel informed 
his Honour that if the application was successful, MetLife 
would undertake not to cross-examine Mr Wild if he gave 
admissible evidence on these issues at the final hearing.4

The FSS was prepared to provide the same undertaking.

While acknowledging there remained a ‘remote possibility’ 
that some medical evidence relevant to both stages of 
inquiry would have to be adduced by Mr Wild twice if he 
succeeded the first stage, his Honour allowed MetLife’s 
application.5 His Honour explained there was a need to 
balance this in ‘remote possibility’:
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…against the benefit to the parties, and to other litigants in 
the Court, to adopt a course which may well save time, costs 
and Court resources.

The undertaking given by the defendants was central to 
his Honour granting the application.6 

Conclusion

This decision provides some guidance regarding the 
circumstances in which the Court may grant separate 
determination of each stage of inquiry in an opinion-
based life insurance dispute. 

Earlier cases have demonstrated the Court is generally 
reluctant to order separate determination. For example, 
such an application was refused by Brereton J in Halloran v 
Harwood Nominees Pty Ltd & Anor [2006] NSWSC 1355 for 
reasons including the following:

• No undertaking was given by the defendants 
that they would not seek leave to appeal on an 
interlocutory basis from an adverse determination of 
separate issues.7

• On the second stage inquiry, the plaintiff proposed to 
rely on medical evidence which would be tendered 
on the first stage inquiry in any event.8 

• Such applications are effectively for the benefit of 
the defendants alone – if the plaintiff loses in the 
application, they lose the proceedings entirely but if 
they succeed, they must prepare for a second trial.9 

• The relatively low TPD benefit ($65,000) did not justify 
a lengthy hearing on the second stage enquiry. 

The decision of Wild demonstrates the difficulties 
associated with obtaining an order for separate 
determination and the wide-ranging discretion of the 
judicial officer in determining such applications.
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