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Background
The insured, Mr Yabsley, claimed a critical illness benefit 
from the insurer on the basis of major brain injury 
following eye surgery in Jeddah, Saudi Arabia. He allegedly 
suffered from cognitive impairment and dysfunction 
commonly known as ‘cotton wool-head.’ 

In December 2011 the Mr Yabsley wrote to the surgeon 
responsible for conducting the 2010 eye surgery to 
request information that might explain the brain injury, the 
subject of his claim. In response to his request he received 
a number of medical reports which provided limited 
information in relation to the surgery.  

In the course of proceedings brought by Mr Yabsley in 
respect of the claim, the insurer’s solicitors wrote to Mr 
Yabsley's solicitors to request a signed authority to enable 
them to obtain Mr Yabsley’s medical records from the 
Jeddah Hospital. The Yabsley’s solicitors did not respond to 
this request, or to any subsequent reminders. 

The insurer’s solicitors, who had offices in Saudi Arabia, 
then proposed that Mr Yabsley grant power of attorney to 
their Saudi Arabian office, in order to request the hospital 
records. This proposal was rejected by Yabsley's solicitors.

Decision
The insurer applied for an order of the Court requiring Mr 
Yabsley to execute Power of Attorney to the solicitors at 
their Saudi Arabian office, to enable them to obtain the 
medical records in question. 

Mr Yabsley submitted that the insurer should first have 
demonstrated that the records existed and were relevant 
to the issues in the proceeding. They also argued that the 
insurer was first required to establish that a subpoena was 
not a viable option in the circumstances. 

Both arguments were rejected by the Court. In giving its 
reasons, the Court referred to the test applied in granting 
the issue of a subpoena in Australia, which it confirmed to 
be a broad test and not subject to the above qualifications. 
It was also noted that when considering an application 
to grant issue of a subpoena in another country, a Court 
must take into account both the relevant international law 
and ensure that the issue of a subpoena would not be an 
affront to the laws of the proposed country. It confirmed 
that the Courts will also consider the utility of the issue of a 
subpoena and whether a more economical alternative was 
available. 

In granting the order, the Court found the actions of Mr 
Yabsley’s solicitors to be ‘entirely unreasonable’ in objecting 
to the proposal and necessitating the application at hand. 
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The Court noted that it was commonplace for a litigant 
to be asked to give authorisation for access to medical 
records and that it was expected that orders would 
ordinarily have been made by consent. 

In reaching its decision the Court also queried Mr Yabsley’s 
solicitor's reluctance to seek out the hospital records, 
confirming in the process the burden which falls on a 
plaintiff to prove their case and noting that the more 
information that a plaintiff has, the better placed they will 
be to legitimise their claim. 

Implications
The case illustrates a situation in which a court is prepared 
to assist an insurer in gaining access to overseas medical 
records. 

This process was approved by the Court in preference 
to granting leave to the insurer to issue an overseas 
subpoena and having to deal with the additional 
considerations of the law in the relevant overseas country.

The case also demonstrates that a number of factors 
should be taken into account when considering the issue 
of a subpoena to foreign entities. The courts will look 
not only at compliance with the laws of that country 
and any relevant international law, but the utility of the 
subpoena. It suggests that the courts are likely to favour 
an economical or easier option where available. 


